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STATEMENT OF QUESTION INVOLVED 

1. Do MCL §333.2453 and MCL §333.2441(1) describe the same 
approval process when they don’t refer to each; they use different subjects; they 

use different verbs; they have different objects and they serve different 
purposes?  

 
The Plaintiffs/Appellants say, “yes.” 

 
The Defendants/Appellees say, “no.” 
 

The Trial Court said, “no.”   

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

  

R
E

C
E

IV
E

D
 by M

C
O

A
 3/17/2022 1:52:48 PM



 

vi 
 

STATEMENT OF APPELLATE JURISDICTION 

On December 6, 2021, the 20th Circuit Court delivered its opinion from 

the bench.  A final order was issued on or about December 16, 2021, and the 

Plaintiffs/Appellants timely appealed on or about January 4, 2022.   

The December Opinion and subsequent were final orders under MCR 

7.202(6)(a)(1) and Plaintiffs/Appellants’ appeal is an appeal of right under 

MCR 7.203(A)(1). Because they filed their claim of appeal within 21 days of 

the final order, their appeals are timely, and this Court has jurisdiction MCR 

7.204 (A)(1)(a). 
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SUMMARY OF THE ARGUMENT 

 The Appellants’ argument is in a word, “frivolous.”  They say there is 

no need for statutory interpretation of the key statute, MCL §333.2453, which 

spawned the mask mandate that they challenge as their ultimate objective, 

because they claim the plain meaning of a different section of the Public Health 

Code, MCL §333.2441(1), governs MCL §333.2435, even though neither 

statute mentions the other and to make the claim that they are related, they 

have to add words to MCL §333.2441(1) that are not present therein, by relying 

on external dictionary definitions. 

Appellants claim that words matter, yet they ignore the fact that the 

State Legislature chose as the subject in Section 2453 the words “health 

officer”[a person]  rather than “health department” [an inanimate department 

which is the subject of Section 2441(1)], and then as the verb in Section 2453 

chose the word “issue” instead of the verb “adopt” as used in Section 2441(1),  

and then as the object of Section 2453, chose the word “order” rather than the 

object “regulation” in Section 2441(1).  Simply stated, Appellants’ so-called 

plain reading of MCL §333.2453 requires the Court to add a word that is not in 

MCL §333.2441(1) and then ignore the fact that the two statutes use different 

words to express different actors taking different actions—all for the purpose of 

finding that even though they don’t mention either, the two are part of the 

same, singular process.   

Never will this Court see a better example of pure sophistry.   
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COUNTER-STATEMENT OF FACTS 

 The parties do not dispute that Lisa Stefanovsky is the appointed 

“Health Officer” under the Public Health Code and has issued limited mask 

mandate COVID 19 orders (only to children who do not have vaccines 

available to them) under MCL §333.2453. In fact, now that a COVID 19 

vaccine for students aged 5 through 12 is available, those orders will expire by 

their terms before the start of the next semester. 

Plaintiffs/Appellants limit their assertion of error to the legal claim that 

the orders fact “regulations” issued under MCL §333.2441 which require the 

permission of the Board of Commissioners “before they obtain the force of 

law.”  See FAC ¶52 and request for relief (b) on page 12 of FAC. Response 

Appendix p. 012A.  It is undisputed that the Commissioners are not qualified 

to be public health officers and have not been so appointed. It is also not 

disputed that the Commissioners do not have access to private health 

information to which the Health Officer has access.   

While Plaintiffs/Appellants claim that they believe “words matter,” 

they failed to include the words of the 20th Circuit Court which they appeal, 

where the Court highlighted the differences in the key words that the State 

Legislature used in the two statutes that the Appellants need to link: 

Under MCL 333.2428, the local health officer has powers and duties. 

Those are powers and duties given to the local health officer. On 

section 23 -- excuse me -- 2453, they are the duties of the local health 

department. It's different. 2441 is the adoption of regulations, which is 

why we're here, but as Mr. Van Essen points out, to adopt those 

regulations there's a notice requirement and it's at least 20 days. 2442 
gives a notice requirement and that's perfectly fine for regulations, but 
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to require the County Board of Commission to act on an order by the 
health officer, that would gut 2453 if the local health officer -- this is not 

the department, this is the local health officer -- determines that control 

of an epidemic is necessary to protect public health, he or she may issue 

emergency orders. I mean, my goodness, we can think of situations 
where there's an epidemic and to require 20 days to evaluate that and 
have politicians look at that and in the meantime the epidemic is 

spreading perhaps by wildfire. No. This order can be issued 
immediately. And then 2451, imminent danger to health or lives. Upon 

determination that imminent danger to the health or lives of individuals 
exists, the local health officer, not the department, the local health 

officer immediately shall inform the individual affected by the imminent 
danger to issue an order shall be delivered to a person authorized to 
avoid, correct, or remove the imminent danger. Imminent, immediate. 

To require 20 days and then maybe up to 45 days to issue the regulation, 
that would gut 2451 of its meaning. And then 2443, except as otherwise 

provided in this act, a person who violates a regulation of a local health 

department or an order of a local health officer -- they're two separate 

animals -- is guilty of a misdemeanor. It's a regulation of a local 

department or an order of a local officer. They're separate animals 

here. 
 

(Transcript pp. 22-23)(Emphasis Added) Response Appendix pp. 036A -037A.  

Indeed. The different words used in the different statutes mean the statutes 

describe a different process.  End of story and end of appeal.  

STANDARD OF REVIEW 

This Court reviews a decision to grant a motion for declaratory and 

injunctive relief on the de novo standard. See Maiden v Rozwood, 461 Mich 109, 

118; 597 NW2d 817 (1999). 

ARGUMENT 

I. The Plaintiffs/Appellants’ FAC legally fails for a fundamental 

reason: “Administrative Orders are different from 

Administrative Regulations.” 

 

 The Plaintiffs/Appellants’ argument that the limited mask mandate of 
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the Health Officer issued under MCL §333.2453 requires rulemaking under 

MCL §333.2441 is a novel challenge that no other plaintiff challenging the State 

Director’s 2020 or multiple county health officers’ mask mandates in 2021 has 

raised. There is a good reason for this omission. As noted in the Ottawa 

Appellees’ Motion for Summary Judgment, Appellants’ argument requires this 

Court to find that there is no difference between a public health regulation 

setting septic system standards and an ephemeral epidemic order despite a long 

line of Michigan cases recognizes the distinctions between promulgated  

“regulations” and  issued “orders,” finding that regulations are actions of “general 

applicability” and permanence while “orders” are derived from express statutes and 

are temporal, addressing situations of limited time frame. See e.g. 

Mich. Trucking Ass'n v. Pub. Serv. Comm., 225 Mich. App. 424, 430 (1997); City 

of Romulus v Michigan Dept of Envtl Quality, 260 Mich App 54, 82 (2003); By Lo 

Oil Co v Dept of Treasury, 267 Mich App 19, 47 (2005). 

Here, this Court need go no further than to recognize that these are two 

different statutes with two different procedures as is appropriate where there 

are two different settings out of which the action is required. MCL §333.2441(1) 

provides: 

A local health department may adopt regulations 

necessary or appropriate to implement or carry out 

the duties or functions vested by law in the local 
health department.  The regulations shall be 
approved or disapproved by the local governing 

entity.  The regulations shall become effective 45 
days after approval by the local health 

department’s governing entity or at a time 
specified by the local health department’s 

governing entity.  The regulations shall be at least 
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as stringent as the standard established by state law 
applicable to the same or similar subject matter.  

Regulations of a local health department supersede 
inconsistent or conflict local ordinances.   

 

MCL §333.2453(1) provides: 

If a local health officer determines that control of 
an epidemic is necessary to protect the public 

health, the local health officer may issue an 
emergency order to prohibit the gathering of 

people for any purpose and may establish 

procedures to be followed by persons, including a 

local governmental entity, during the epidemic to 
ensure continuation of essential public health 
services and enforcement of health laws.  

Emergency procedures shall not be limited to this 
code.   

 

A public health “regulation” does not involve private health 

information, is adopted by a legislative body, a District Health Board, or a 

Board of Commissioners, requires advance public notice of at least 10 days 

before the Board of Commissioners considers it [MCL §333.2442] and 

typically does not take effect until 45 days after the appropriate body approves 

it.  The regulations last indefinitely until amended or expressly repealed.  Thus, 

a health regulation typically takes several months to draft, propose, and enact 

and lasts for years because its purpose is to set long standing health standards 

of indefinite duration.1 

In contrast, an administrative order does not require advance notice 

before enactment, is made by the health officer not a District Health Board or 

 

1 This Court can take judicial notice of the Environmental Health Regulations that the 
Ottawa County Board of Commissioners has adopted for the Health Department.  See 
Exhibit A; Response Appendix pp. 040A -066A.   
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Board of Commissioners, requires factual findings typically based on private 

health information not available to the Commissioners, and is typically 

effective immediately and only lasts during the temporal pendency of the 

epidemic or some other emergency condition.   

Appellants’ interpretation would nullify or negate MCL §333.2453(1), 

making the two statutes one and that one statute being MCL §333.2441(1).   

That is to say, why bother with the Health Officer’s statute, if one has to 

additionally follow the legislative body’s regulation procedure?  This effective 

reality is fatal to the Appellants’ case because it is axiomatic that the courts 

should not interpret statutes to effectively render one a nullity.  See Pittsfield 

Charter Twp. v Washtenaw Co, 468 Mich 702, 714 (2003). 

This Court should find as a matter of law that these statutes are distinct, 

having different triggers, different actors, different time frames for enactment, 

different time periods for applicability and different intended purposes.  Indeed, 

this Court can take judicial notice of  the pending case before the 20th Circuit 

Court at the same time as this one; namely, Lucas as Next Friend vs. Ottawa 

County Health Department, et. al, Case No. 21-6659-CZ, which involved a 

chicken pox outbreak and under MCL §333.2453(1), the Health Officer 

directed an unvaccinated student to stay home for 21 days until the gestation 

period for chicken pox was over.  It would be impossible for a regulation of 

general applicability to be drafted, heard, and adopted and become effective in 

time for such an order to even be effective to achieve its goals of stopping the 

temporal spread.       

R
E

C
E

IV
E

D
 by M

C
O

A
 3/17/2022 1:52:48 PM



 

 

7 
 

Likewise, there is no predicate in MCL §333.2453(1) that would require 

that the Health Department have promulgated and published a regulation on 

the same subject under MCL §333.2441(1) before issuing an order under MCL 

§333.2453(1).   Simply stated, if the State Legislature wanted to condition an 

exercise under MCL §333.2453(1) to the process under MCL §333.2441(1), 

whether before or after the Health Officer’s Order, it would have said so.  The 

Legislature having not included such language in MCL §333.2453(1), this 

Court certainly cannot do so.2 

The simple truth is that while the Appellants’ argument is novel to the 

COVID context, Michigan court have entertained before the challenge that an 

administrative order should have been processed through rulemaking and have 

found that there where—as in this case--there is a separate statute authorizing 

the administrative officer to exercise discretion to act without any express rule 

making requirement, the proper action to take to exercise that discretion is to 

issue an “order” not promulgate a regulation.  See e.g. City of Romulus v 

Michigan Dept of Envtl Quality, 260 Mich App 54, 82 (2003)[“However, a ‘rule’ 

does not include, inter alia, ‘[a] decision by an agency to exercise or not to 

exercise a permissive statutory power, although private rights or interests are 

affected.’”].  No different result should occur here. 

 

 

2 Representative Luke Meerman is working with the Plaintiffs in this lawsuit and prior 
to its filing, he sought an opinion from the General Counsel to the Michigan House of 
Representatives who rejected the Plaintiff’s argument, finding that the Ottawa County 
Board of Commissioners has no authority over the Health Officer’s mask mandate.  
See attached Exhibit C; Response Appendix pp. 067A -069A.   
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II. Requiring Ms. Stefanovsky to use the rule making process not 

order process to address an epidemic would violate all relevant 

rules of statutory construction, not the least of which is that it 

would lead to absurd, arbitrary results that defeat the purpose 

of the statute. 

 

 The Michigan Supreme Court has coalesced many of the rules of 

statutory construction that affect the issue before the Court: 

“The question this Court addresses is one of statutory construction. 

‘Assuming that the Legislature has acted within its constitutional 
authority, the purpose of statutory construction is to discern and 

give effect to the intent of the Legislature. In determining the intent of 
the Legislature, this Court must first look to the language  of 

the statute. The Court must, first and foremost, interpret the language 
of a statute in a manner that is consistent with the intent of the 
Legislature.’ ‘As far as possible, effect should be given to every phrase, 

clause, and word in the statute. The statutory 
language must be read and understood in its grammatical context 

unless it is clear that something different was intended.’ ‘Moreover, 
when considering the correct interpretation, the statute must be read as 

a whole. Individual words and phrases, while important, should 
be read in the context of the entire legislative scheme. While defining 
particular words in statutes, we must consider both the plain meaning 

of the critical word or phrase and its placement and purpose in the 
statutory scheme. 

 
A statute must be read in conjunction with other relevant statutes to 

ensure that the legislative intent is correctly 
ascertained. The statute must be interpreted in a manner that ensures 
that it works in harmony with the entire statutory scheme.  Moreover, 

courts must pay particular attention to statutory amendments because a 
change in statutory language is presumed to reflect either a legislative 

change in the meaning of the statute itself or a desire to clarify the 
correct interpretation of the original statute.  Finally,  an analysis of 

a statute's legislative history is an important tool in ascertaining 
legislative intent.” 

Bush v Shabahang, 484 Mich 156, 166–68 (2009)(Citations omitted). 

In addition, it is worth noting that our Supreme Court recently held that 

“[w]hen a potential conflict like this surfaces within a statute, ‘it is our duty 

to, if reasonably possible, construe them both so as to give meaning to each; 
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that is, to harmonize them.’”  TOMRA of N Am, Inc v Dept of Treasury, 505 Mich 

333, 349 (2020) [citing Nowell v. Titan Ins. Co., 466 Mich. 478, 483, 648 N.W.2d 

157 (2002).]  Finally, our courts have held that statutes should be given a 

“common sense” interpretation “so that the ordinary person can tell what he 

may or may do thereunder.”   See People v. Jones, 142 Mich App 819, 823 (1985).  

The kissing cousin of this rule is that an interpretation leading to absurd results 

should be avoided.  See People v. Thompson, 487 Mich 730 (2010).  

Here, the Plaintiffs/Appellants premise their argument on the 

sophomoric notion that unless the Board of Commissioners approves an 

epidemic order, “the voice of Ottawa County’s residents [will not have] value.”  

See FAC ¶12; Response Appendix p. 004A.  The Public Health Code nowhere 

requires that epidemic orders (or any other order) be the subject of town hall 

democracy.  There is no way to even know whether the limited mask mandate 

order pertaining to elementary school children is supported by a majority of 

parents or not.  Even if one could engineer a plebiscite that would poll all 

parents on the subject, a resulting majority opinion could not possibly inform 

itself on a medical issue, resulting in a medical tyranny devoid of rational basis.   

 Had the Plaintiffs/Appellants been deposed, it is likely that they 

“believe” that masks do not impair COVID spread. They would be wrong, 

since peer reviewed studies since the beginning of the school year show that 

schools requiring masks have 50% fewer COVID cases than schools without—

on average.  If the Plaintiffs/Appellants had been deposed, it likely that they 

“believe” that COVID does not adversely affect children under 12. They are 
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wrong.   

Of course, this case was decided on “(c)(8) motion,” and whether the 

facts above are true (which they are) or false is irrelevant. What is relevant is 

that MCL §333.2453(1) cloaks the Health Officer—who statutorily has to have 

academic training and experience in public health before being approved by the 

Board of Commissioners [MCL §333.2428] and the State Department of Health 

and Human Services [See R 325.13002, 3 and 8] the authority to make the mask 

mandate, epidemic decision.  She has daily access to epidemiologists who 

report to her and to private health information that medical providers must give 

to her to inform her decision.  To suggest that the unqualified commissioners, 

who have no medical training amongst them at all—and who by law cannot 

have access to private health information and have no day-to-day contact with 

epidemiologists could overturn her decision because they are subject to re-

election is an absurd proposition unsupported by any logical reading of the 

Public Health Code. 

 Indeed, the typical  MCL §333.2453(1) context is a chicken pox 

outbreak at one or more schools in the County; or the norovirus that shutdown 

Hope College several years ago for a couple of weeks; or the COVID outbreak 

at GVSU that required its shutdown to in person learning for several weeks in 

the beginning six weeks of the COVID epidemic.  Each of these settings is 

urgent, temporary and requires access to private health information and 

medical training to implement.  
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The fact that the limited mask mandate is of a longer duration than 

typical is nothing more than a consequence that the COVID pandemic is of 

longer duration than a norovirus outbreak and is not relevant to the plain 

meaning interpretation of MCL §333.2453(1), which only ties to the duration 

of an order to the duration of the epidemic, which in this case is longer than 

any epidemic in 100 years.  Harmonizing MCL §333.2441(1) and MCL 

§333.2453(1) suggests that one can pertains to subjects such as septic standards, 

which can be understood by a  set of ay county commissioners, who can 

promulgate regulations only after notice and a public opportunity to be heard 

while the other has to be made by a medically qualified person in an urgent, 

temporary crisis, based on informed access to private health information with 

a findings-based order timed only to the epidemic or conditions within the 

epidemic.   

 In short, the Ottawa County Defendants/Appellees’ statutory 

interpretation is supported by the following rules of statutory construction: 

 1. Gives effect to both statutes. 

 2. Gives effect to the plain language used and not used. 

 3. Harmonizes a logical intent for both statutes. 

 4. Avoids absurd results that defeat legislative intent. 

In contrast, the Appellants’ interpretation reads words into MCL 

§333.2453(1) that are not there, leaves it without any purpose distinct from 

MCL §333.2441(1), and would leave it totally unable to meet the frequently 

occurring exigencies of a temporary health crisis which it was obviously 
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intended to mitigate—and all for the purpose of enabling a minority of activists 

to shut down the functioning of an Ottawa County Board of Commissioners 

meeting until they get their uninformed way.  

CONCLUSION 

 Appellants are right that words in a statute matter.  When one statute 

has a different actor, a different action, a different object and a different purpose 

than another and each fail to reference each other, their words proscribe two 

different statutes, not one.  The Appeal should be dismissed with prejudice and 

the 20th Circuit Court’s Opinion and Order affirmed. 

Respectfully submitted, 

 

SILVER & VAN ESSEN, P.C. 

Attorneys for Defendants/Appellees  
 

Date: March 17, 2022 By: _/s/ Douglas W. Van Essen  

Douglas W. Van Essen (P33169) 

 
Business Address and Telephone: 

300 Ottawa Avenue, NW, Suite 620 
Grand Rapids, MI 49503 
(616) 988-5600 
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Grand Haven, Michigan 

Monday, December 6, 2021 - 3:04 p.m. 

THE COURT: This is file number 21 -6624 -CZ, 

Patrick Flynn, et al, versus the Ottawa County Department 

of Public Health, Lisa Stefanovsky, and the County Board 

of Commissioners. Counsel are here. I have reviewed all 

of the materials in advance of today's hearing. I also 

had a brief conversation with counsel in chambers 

regarding possible DQ or recusal, and it's my 

understanding that neither counsel believes that there's 

a conflict with the court sitting in this case. I did 

share some communications that I had with the other 

judges and with Mr. Van Essen prior to this lawsuit being 

filed and that was dealing with county protocols as it 

pertained to mask mandates and I shared those emails. 

Obviously Mr. Van Essen has seen them in the past. I 

shared them with Mr. Tountas, but we're okay to proceed 

then? 

MR. TOUNTAS: We are, your Honor. 

THE COURT: Okay. 

MR VAN ESSEN: Yes, your Honor. 

THE COURT: Who wishes to go first? I know we 

kind of have cross motions, but I'll leave it -- who 

wishes to go first? 

MR. TOUNTAS: He filed first, if you want to 
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go. 
MR VAN ESSEN: It's my motion and I'm older. 

THE COURT: Mr. Van Essen, you may proceed. 

MR VAN ESSEN: So age before beauty, your 

Honor. 

THE COURT: There we go. 

MR VAN ESSEN: Good afternoon again, your 

Honor. Doug Van Essen on behalf of Lisa Stefanovsky, the 

Board of Commissioners, and the Department of Public 

Health of Ottawa County. 

The plaintiff's position, as I understand it 

from reading their brief, your Honor, is that the court's 

task is very easy. You just apply the plain language of 

Chapter 2441 and Chapter 2453. You don't even have to 

interpret the two, and in their view it's clear that the 

promulgation processes for 2441 and 2442 apply to any 

order issued under 2453. 

Honestly, your Honor, if we're not going to get 

to statutory interpretation, then I think clearly the 

defendant's motion must be granted. That is to say 

there's nothing in 2441 that says it applies to an order 

issued by a health officer under 2453. There's nothing 

in 2453 that says the promulgation procedure described by 

the statute in 2441 and 2442 applies to a health 

officer's issued order under 2453 or 2451, which is the 
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imminent hazard or imminent threat statute. So the plain 

language of the Public Health Code would seemingly 

support the defendant's position that the orders are 

and the Public Health Code at least -- different from 

regulations, and one cannot say that under the Public 

Health Code every order is also a regulation and indeed 

we know that's not true. This court is eventually going 

to issue an order as a state officer. It's not going to 

issue a regulation. It doesn't promulgate regulations. 

Regulations are part of the positive law of the state or 

public health regulations adopted by Ottawa County are 

akin to an ordinance and they're part of the positive law 

of the -- of Ottawa County. Orders have the hallmark of 

typically -- not always because the Public Service 

Commission can issue an order, but typically they're 

issued by officers and they're not promulgated in the 

sense of notice and an opportunity to be heard, but 

rather they're issued upon factual findings and they're 

temporal in nature. 

Now, the plaintiffs argue that in 2441 it has 

language that talks about regulations track with the 

authority given to the department under the Public Health 

Code, but that's the department, not the health officer. 

The provisions of 2451 and 2453 are personal to the 

health officer. The mask mandate was issued not by the 
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Public Health Department, but it was issued by the health 

officer as the mask mandates of 2020 were issued by the 

director of the department, not by the Michigan 

Department of Community Health. 

I have before the court the relevant sections 

from the Public Health Code that I think the court needs 

to review and we start with 2233. This is the language 

in chapter 22 that pertains to the state's authority, but 

the language is almost exactly as the legislature use 

when it turned in 24 -- chapter 24 to the local health 

department's authority. So, we see in 2233 that the 

department may promulgate rules. We have an actor, the 

agency. We have a process, a discretionary process may 

promulgate. We have an object, it's a regulation. 

2251, Imminent Danger. We have the director 

now, a different actor, that upon a different process a 

finding of imminent health shall -- not discretionary, 

but shall immediately issue a notice and shall issue an 

order immediately; not a promulgation as under 2233 which 

requires the Administrative Procedures Act to be 

followed, 30 days' notice at a minimum. Now we have an 

imminent danger by a different actor, the health -- the 

director of the Department of Health, who has to do 

something immediate and that is to issue a notice and an 

order. 
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My friends Larry Willey and Chip Chamberlain 

are defending Director Lyon, Nick Lyon, who is the 

accused by the state of Michigan of violating his 

personal duties under 2251 with respect to the Flint lead 

crisis. Namely, he knew there was an imminent threat. 

He essentially made those findings in a number of 

communiques, but he failed to immediately notify the 

residents of Flint or to issue an order trying to protect 

them from the imminent health hazards, and that is 

alleged by the state of Michigan to be a personal, 

criminal violation of the law by not the department, but 

by the director at the time, Nick Lyon. 

Then we see the same statute effectively for 

the health -- the Director of Community Health in 

epidemics, that if the director determines that control 

of an epidemic is necessary, the director by emergency 

order may prohibit the gathering of people for any 

purpose. There's no sense that you have to wait for 30 

days and have the department promulgate a gathering 

restriction order. It is an emergency order which can go 

in effect upon the finding that the epidemic requires it. 

In structuring penalties and violations for the 

Public Health Code or rules promulgated or orders issued 

in 2262, we have the department now may promulgate a 

regulation that will set a fine schedule or other penalty 
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for a violation of the code, the statute, a violation of 

the regulation promulgated -- again, a different process, 

a different object, namely a regulation -- or the 

issuance of an order, that personal order which the 

director can issue. Clearly, if you look at the 

Department of Community Health's authoritative --

authority given by the Public Health Code, you see a 

distinction between the positive law regulation and a 

temporal, immediate issuance of an order such as the 

court would issue upon a finding of certain conditions. 

So then we migrate over to chapter 24 which is 

obviously the set of statutes we're most focused on now. 

The premise of the plaintiffs apparently is that the 

legislature would use the same terms but in a different 

fashion with respect to local health departments. 

There's nothing in here that would suggest that. In 

fact, it uses the same language. 2441, the department. 

When the department is the actor, it may adopt 

regulations -- which is different than issuing an order 

-- to carry out the functions or the duties vested by law 

in the department as opposed to the officer. The 

regulations then have to be approved by the local 

governing body in a process that typically requires --

well, that does according to 2442 require notice and an 

opportunity to be heard and a minimum of 20 days. 
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There's no way you can promulgate a county health 

department regulation in less than 20 days because 2442 

absolutely requires a minimum comment period of 22 days 

before any regulation can be promulgated at the local 

level. 

We then have the same imminent hazard statute 

in 21 -- 2451 and now it's not the department. It's a 

different actor. In this case it's the health officer 

with a personal responsibility that's obligatory, not 

discretionary. It's an obligation of Lisa Stefanovsky if 

she finds there is an imminent danger to public health 

that she immediately issue a notice and an order to 

individuals affected by that imminent danger. There are 

sections in here which immediately -- that define 

imminent danger, which clearly indicate not a reflective 

notice opportunity and promulgation opportunity, but 

imminent action based on factual findings of an imminent 

threat. That is carried over to epidemics in 2453. If a 

local health officer determines that control of an 

epidemic is necessary to protect the public health, the 

health officer may issue an emergency order to prohibit 

the gathering of people. 

Now, all attacks on my client Lisa 

Stefanovsky's issuance of the order in this case 

independent of the possible interface of the Board of 

10 
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Commissioners have been dropped. At this point it is 

conceded by the plaintiffs that she made adequate 

findings of fact that there was an epidemic and that 

supported adequately her issuance not of any order, but 

of an emergency order, and courts have already determined 

that the mask mandate as a condition for gathering is a 

sufficient or appropriate exercise of -- whether it's 

2253 as it was last year or 2453 as it is this year, a 

health officer or Community Mental Health director's 

exercise of this particular statute. 

In section 2 of this key statute, there's a 

discussion about providing involuntary detention. So, a 

health officer can -- whether it's AIDS or whether it is 

chickenpox, theoretically the health officer has the 

ability to abate that condition or to abate that threat 

by actually issuing an order that would require the 

detention of individuals who are contagious and who are 

threat to public health. Now, obviously there's a whole 

process whereby once detained the individual has to be 

given due process and an opportunity and -- earlier in 

the epidemic and, in fact, we still haven't repealed 

that. We -- Judge Van Allsburg issued a blanket order 

allowing the health department to seize individuals in 

COVID and place them in detention. We haven't exercised 

that blanket order and that order does require within 48 

11 
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hours that a petition be filed, et cetera, compliant with 

2453 too, but that's how imminent and urgent activities 

are under 2453. 

We have the same disjunctive language, your 

Honor, in the local health department's authority as we 

have with the department when it comes to establishing 

violations. This time it's the Board of Commissioners, 

again like it would be the department pursuant to 

regulation, that would have to promulgate a fee schedule, 

a fine schedule, and again the objects are disjointed. A 

violation of the code, a violation of the Board of 

Commissioners' approved regulations, or the violation of 

an issued order can all be the subject of that regulation 

that establishes those fines. 

So, it isn't just the notion that we can equate 

regulation and order that the court would have to 

undertake and essentially find that all orders are 

regulations in this context, but you'd also have to 

ignore the issuance versus promulgation language that is 

there with both the department and with the local health 

department. And you would also have to find that it's 

irrelevant that the legislature always chooses order in 

association with an individual's responsibility or 

authority to issue these orders and it always selects 

agency or local health department when it uses the verb 
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promulgate and the object regulations. You would have to 

find that it's meaningless that in both the violation 

sections the legislature chose to authorize regulations 

or rules that would make discreet fines for a violation 

of the statute, regulations, or the rules. That 

obviously we know there's a difference between the 

statute and the regulations, but you would have to find 

that it's a nullity that they added the fines and the 

possibility of fines for the violation of issued orders 

that they meant the same thing as a regulation. And, in 

fact, the court would have to engage in mental gymnastics 

that in the hundred years of this statute no court has 

ever even been asked to do. If they're right then 

Director Gordon's or Director Hertel's mask mandates last 

year were equally ineffective because they weren't 

promulgated regulations. No one challenged that. 

submitted the opinion of the House attorney that despite 

the request of Representative Meerman, said, no, this is 

an issued order of the health officer. The Board of 

Commissioners has nothing to do with either approving or 

disproving those emergency orders under this particular 

statute. 

If the court were to grant the plaintiff's the 

declaratory relief that they're asking, the health 

department and the health officer would be unable to meet 

13 
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the regular and ordinary use of 2253, which is 

noroviruses such as we had at Hope College a few years 

ago, the chickenpox case that -- or the chickenpox 

situation which Judge Miedema recently resolved. Those 

were orders that had to be issued in an urgent situation 

where the time period for contagion was well under 20 

days, where if 20 days had to be waited before the health 

department's officers could act, the contagion would have 

spread and would have defeated the very purpose for the 

order. This code was developed after the pandemics of 

the flu and of smallpox. It has now been used again a 

hundred years later for COVID. We can all hope we never 

have to have another epidemic order of that nature, a 

pandemic, as applied locally or at the state level 

through these statutes, but to take away their regular 

tool for dealing with smallpox or chickenpox or measles 

or noroviruses would mean to defeat the obvious intent of 

the legislature in giving health officers the personal 

authority and cloak them with the power to deal with 

those situations. We respectfully request that the court 

not accept that invitation. Thank you. 

THE COURT: Thank you. Mr. Tountas? 

MR. TOUNTAS: Thank you, your Honor. Adam 

Tountas here on behalf of the plaintiffs. Your Honor, 

it's this simple: The August 20 and October 8 mask 
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mandates are unenforceable, invalid, and they are that 

way because they were not voted on by the local governing 

entity. In this instance, the Board of County 

Commissioners. 

The defendants acknowledge this is a case of 

statutory construction and Mr. Van Essen stood at this 

podium eloquently for about 25 minutes and didn't engage 

of one instance of statutory construction, didn't talk 

about these words, didn't cite a case, didn't cite a 

legal dictionary, didn't cite a lay dictionary. That's 

what we have to do, your Honor, when we interpret code 

sections. We do that because words have meaning, because 

in order to understand what the law says you have to 

understand what those words mean, and when you do that 

text is king. Text is where we go first and we start 

with the framework. 

Let's start with the framework of the local 

Public Health Act. You have MCL 333.2413 which says a 

local governing entity in this case, your Honor, the 

Board of Commissioners creates the health department. 

Section 2428 says that local governing entity appoints 

the health officer, in this case Ms. Stefanovsky. She 

doesn't act with any authority in her own right. She 

acts because she was appointed to act in that fiduciary 

capacity by the County Commission. And then you have 

15 
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another section, 2441, the one we're talking about today, 

which says the health department may adopt regulations 

but they shall be subject to the oversight of the local 

governing entity. It's within that entire framework of 

accountability that these questions are answered. And we 

do have the epidemic section and the pandemic section 

which says that -- these are specifically 2451 and 2453 

that mention the term order and those words are undefined 

in the statute. They're undefined in any single section 

of the health code, the broad one and the one that deals 

with local health agencies, and so here we're stuck in 

this quandry. We don't know what those words mean 

without engaging in statutory construction and our 

supreme court at the state and federal level has shown us 

how to do that. You go to a dictionary, and we've cited 

three different dictionary definitions that deal with 

these terms. Black's Law Dictionary, which is the one 

we're taught to go to in law school first and foremost, 

it says a regulation is, quote, an official rule or order 

having legal force usually issued by an administrative 

agency. Merriam Webster's Dictionary of the Law, which 

the state supreme court has cited on more than on 

occasion, defines regulation as, quote, an authoritative 

rule, specifically a rule or order issued by a 

governmental agency and often having force of law. We 
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also cited Merriam Webster's Collegiate Dictionary to 

have a lay dictionary's take on this issue that says a 

regulation is, quote, a governmental order having the 

force of law. So wherever you look, whichever one of 

these tools out of the kit that the supreme court has 

said you go to to interpret a statute, we come to this 

conclusion: An order is a type of regulation issued by 

an administrative agency. It's how that agency tells 

people like me and my kids and these plaintiffs here's 

what you can do, here's what you can't do. It's how that 

agency regulates and governs. And so if those two terms 

are the same, now we know how we have to read section 

2441. Now we understand that even though you're allowed 

to have the issuance of an emergency order and you can do 

so without the notice and hearing provided in 2441, that 

doesn't mean you get to issue that order in an 

accountability vacuum. That is an absurd result when you 

look at the entire framework where the County Commission 

creates a health department, appoints an administrator, 

and has final say over what does and doesn't have the 

force of law. 

Now, the argument that Mr. Van Essen offered 

basically comes down to this: Well, of course they mean 

different things. They're different words. And we're 

not going to bother looking at what those words mean in 
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the law or in a dictionary of any sort, but they're 

different and so they have to be different because of 

chickenpox or because of this instance that happened a 

hundred years ago. Those are textually unsupportable 

arguments. There's nowhere in the local health code that 

it says you can issue a regulation, but it can't deal 

with disease. You know, your regulations, you can issue 

orders about stuff that isn't subject to normal business. 

It simply says you can issue an order if you have to act 

more rapidly and outside the auspices of the normal 

rulemaking process, but it does not, your Honor. There's 

no textual support in the statute, no case they've cited, 

no case we've cited that says you're otherwise immune 

from accountability. You're otherwise outside the scope 

of the local governing entities' absolute authority to 

regulate what does and doesn't have the authority of law. 

Now, the point I would offer if you're going to 

go for these non-textual arguments is to, good grief, 

look at the statutory framework. You know, they say, 

well -- and they made this argument in writing, your 

Honor: Well, look, if regulations and orders were 

subject to the same approval process, then you've 

basically merged the rules and it's the first one and 

everything's gotta go through notice and comment. Well, 

no, that's not true. Notice doesn't show up in the other 
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section. But flip the argument. What if they're right? 

What if there's this regulation rulemaking process which 

is arcane and takes a long time and is out here, but then 

there's this process the administrator can use whenever 

he or she decides they want to, not subject to any 

review, judicial, elected official or otherwise? It can 

be about any subject matter they want that's normally 

within the purview of the health department and there's 

not a darn thing anybody can do about it whether here, 

whether at the County Commission meeting, or otherwise. 

That is where the exception swallows the rule. That is 

untenable when you look at the statutory framework of the 

Public Health Code. 

And, quite frankly, -- I'm not embarrassed to 

state from the podium, we said it in our brief -- it's 

un-American. We don't live in East Germany in some 

administrative state where somebody who's unelected gets 

to make rules that dictate the scope, course, and 

trajectory of our lives. We live in the United States of 

America where elected officials are accountable to us at 

the ballot box and they are ultimately in charge of the 

people that they appoint subject to our accountability. 

That's how we do government in this country. They have 

cited no case suggesting otherwise. They have pointed us 

to no legal dictionary suggesting we've got order and 
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regulation wrong. They do nothing but stand up here and 

weave a confusing tapestry about chickenpox and hundred 

year-old rules and that's nonsense. That's not how we do 

it. The August 20 order is invalid because it was not 

voted on by the County Commissioners that my clients 

elected, that I elected, that sit in control of that arm 

of government and so they should be stricken. 

Now, that brings us to our second item of 

relief which is this order of mandamus. Your Honor, we 

cited the arguments and the authority in our brief. 

Mandamus can't compel the exercise of discretion in any 

particular way, but it can compel the exercise of 

discretion, period. We think that's an appropriate 

remedy here. It's not about masks. This is about the 

process. This is about forcing the County Commissioners 

to do what they were elected to do, which is to sit and 

make a difficult judgment call on whether kids in school 

should be wearing masks. If they take that vote and they 

say yes, then kids wear masks, period, until we have new 

commissioners and that's the way we do government in this 

country. But if they say nothing, Ms. Stefanovsky's 

order means nothing because it has no force and effect of 

law. And so the second item of relief we're asking for, 

your Honor, is not just to strike down these unlawful 

orders, but it's to require the County Commission to vote 
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if they insist on renewing these orders or mandating 

vaccines or mandating anything down the road that we 

can't think of now outside the COVID pandemic or not in 

the interest of public health. When the health 

department acts, it does not do so in an accountability 

vacuum. And we'll rest on our brief beyond that. Thank 

you, your Honor. 

THE COURT: Mr. Van Essen, these orders are 

set to expire, like, on January 3 or something; is that 

accurate? 

MR VAN ESSEN: January 2nd. 

THE COURT: Right before the kids return from 

the school break? 

MR VAN ESSEN: That's correct, your Honor. 

THE COURT: All right. Thank you very much. 

I thank the attorneys for their presentation. I thank 

everybody for the ton of time that they spent on doing 

these briefs. I note that the court has about 56 days to 

render its opinion. It would be, I guess, easy for a 

judge to say, oh, it's December 6 today and January 2 or 

3 is less than a month away. I'll sit on it and moot it 

out. I'm not going to do that. I'm going to make a 

decision. I'm going to give my reasons for it, but I'm 

going to give the answer right now because I don't want 

the persons who are concerned in this to say what's this 
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guy talking about? What's the answer? Are the 

director's orders lawful? Yeah, they are and here's why. 

So, I'm not going to grant the relief that Mr. Tountas 

requests. I am going to grant the relief that corporate 

counsel would like. 

Under MCL 333.2428, the local health officer 

has powers and duties. Those are powers and duties given 

to the local health officer. On section 23 -- excuse me 

-- 2433, they are the duties of the local health 

department. It's different. 2441 is the adoption of 

regulations, which is why we're here, but as Mr. Van 

Essen points out, to adopt those regulations there's a 

notice requirement and it's at least 20 days. 2442 gives 

a notice requirement and that's perfectly fine for 

regulations, but to require the County Board of 

Commission to act on an order by the health officer, that 

would gut 2453 if the local health officer -- this is not 

the department, this is the local health officer --

determines that control of an epidemic is necessary to 

protect public health, he or she may issue emergency 

orders. I mean, my goodness, we can think of situations 

where there's an epidemic and to require 20 days to 

evaluate that and have politicians look at that and in 

the meantime the epidemic is spreading perhaps by 

wildfire. No. This order can be issued immediately. 
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And then 2451, imminent danger to health or lives. Upon 

determination that imminent danger to the health or lives 

of individuals exists, the local health officer, not the 

department, the local health officer immediately shall 

inform the individual affected by the imminent danger to 

issue an order shall be delivered to a person authorized 

to avoid, correct, or remove the imminent danger. 

Imminent, immediate. To require 20 days and then maybe 

up to 45 days to issue the regulation, that would gut 

2451 of its meaning. And then 2443, except as otherwise 

provided in this act, a person who violates a regulation 

of a local health department or an order of a local 

health officer -- they're two separate animals -- is 

guilty of a misdemeanor. It's a regulation of a local 

department or an order of a local officer. They're 

separate animals here. 

So obviously there are requirements. 2453 

requires that there be an epidemic. 2451 requires that 

there be a determination of imminent danger. There has 

to be a reason behind the orders issued by the health 

officer. You know, if the health officer issues those 

orders, then they're valid. 

Now, can a local health officer abuse his or 

her authority? Absolutely. What can be done? The 

county board hired them. The county board can fire them 

23 

Defendants-Appellees' Response Appx. 037A

R
E

C
E

IV
E

D
 by M

C
O

A
 3/17/2022 1:52:48 PM



FILED 12/9/2021 
Justin F. Roebuck 

20th Circuit COurt 

1 
2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

and change the law. One can think of a number of 

situations where a local health officer could exceed his 

or her -- the grounds of common sense. Fire the officer, 

change the law, but until that's done, those persons who 

were unsuccessful in the last election have to wait until 

the next election, and if your side still loses, you have 

to comply with the rules that have been lawfully done 

until your side wins. It requires, I think, 56 votes in 

the House and I forget how many in the Senate and the 

Governor as well. So until you win, you have to comply 

with the rules. These rules are valid. Thank you very 

much. Thank you. Will you prepare the order? 

MR VAN ESSEN: Yes. 

THE COURT: Thank you. 

MR. TOUNTAS: Thank you, your Honor. 

THE COURT: Thank you. 

(At 3:39 p.m., hearing concluded) 
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